Update on the Childcare (Disqualification) Regulations 2009 (“the Regulations”)
March 2015

Introduction

The DfE has issued revised statutory guidance on the operation of the Childcare (Disqualification) Regulations 2009.  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/407788/disqual_stat-guidance_Feb_15.pdf.  This is in response to considerable pressure applied by schools, local authorities and trade unions for clarification on the interpretation and operation of the Regulations.  
Essex HR has been pressing on this matter since the original guidance was issued in October 2014 and we were involved in the consultation process with the DfE about this new statutory guidance.  While it is not as definitive in some areas as we would have liked, or asked for, it has clarified a number of issues, particularly

· Who is covered by the regulations (i.e. which settings and which roles)
· Which offences are relevant.
The new guidance is different in some areas than previous guidance and some roles/staff who were previously thought to be in scope are no longer in scope and vice versa.  
This document supplements the DfE guidance and is based on our discussions with them about the Regulations.

It is essential that you read all of the new guidance and follow it going forward.

It is anticipated that most schools will, by now, have checked their existing staff and therefore, the new guidance will apply to new appointments, but should also be applied to existing staff where schools have not yet undertaken the checks or where an existing member of staff makes a new declaration under the Regulations or moves to a new post covered by the Regulations.  It should also be applied to relevant volunteers (See Section 4). 
We have updated the Pre-Employment checks procedure to clarify the position for new employees and this will be available by the end of this week.  

We appreciate that, even with the Guidance, the Regulations remain very complex so please contact HR if you have any queries. 
Finally, we understand that the DfE is to make proposals to Ministers regarding revision to the legislation on this matter, but even if such proposals are accepted it will be some time until the law is changed.  It is therefore essential that schools continue to comply with the Regulations. 

1. School settings covered 

This section must be read in conjunction with Section 2 (individuals in relevant setting who should be checked)

The following school settings are covered by the Regulations:

· Any schools providing early years childcare.* This means
· schools with nursery and reception classes
· schools providing (themselves or through a third party (see also Sections 2 and 5)) before, during and after school supervision/activities for nursery and reception age children, including breakfast clubs, lunchtime supervision, homework clubs and extra-curricular activities such as sports and other clubs. 

*Early year’s childcare is any care for a child from birth to the 1 September following a child’s 5th birthday and includes education and any other supervised activity.

· Any schools providing childcare in later years provision.  This means
· schools providing (themselves or through  third party (see also Sections 2 and 5)) before and after school childcare including breakfast clubs and homework clubs but:
· it does not include education or supervised activity for pupils above reception age which is provided by a school during school hours

· it does not include extra-curricular activities such as sports and other clubs for those above reception age.
Infant, Nursery and Primary Schools– All of these school settings are covered by the Regulations.
Junior/Secondary Schools – These school settings are only covered if the school directly provides childcare in later years provision (i.e. for under 8’s).  This means that they provide childcare facilities, breakfast clubs or homework clubs (but not extra-curricular clubs) for under 8’s outside the school day.

School settings which do not provide early years childcare or later years childcare provision, as defined above, are not covered by the Regulations and should not apply checks.

2.
Individuals in relevant school settings who should be checked
(see also Sections 3-4)
Where the school setting is covered by the Regulations, all employees/shortlisted candidates and volunteers (see Section 4) should be checked if their role regularly* involves:

· Providing early year’s childcare (as defined at 1. above) both during and outside the school day.  This means-

· Teachers, LSAs, Nursery Nurses etc working in nursery and reception classes
· Midday Assistants supervising nursery/reception children

· Any other staff providing any education/supervision/activities for nursery/reception children before, during or after school, including extra-curricular activities arranged by the school eg music tutors, sports coaches etc.
NB this includes any supply/agency/third party organisation/LA/self-employed staff and trainee teachers/student teachers in any of these roles (who should be checked by their employer - see Section 5)
· Providing childcare in later year’s provision for children who have not attained the age of 8.  This means-
· Any staff working in before school settings, provided by the school, such as breakfast clubs and after school provision such as homework clubs (but not extra- curricular activities/clubs for this age group) (see also Section 3.)
NB this includes any third party organisation/self-employed staff engaged by the school (who should be checked by their employer - see Section 5)

· Being directly concerned in the management of either of these provisions
· This will include headteachers in all cases and any other members of the school’s leadership team/staff involved in the day-to-day management of these provisions.

*Regularly is not defined in this legislation or guidance – we would include anyone who works in relevant roles other than very occasionally.  For example: it may not be necessary to check an LSA in a Junior School who only covers the breakfast club very occasionally when the usual LSA is off sick.

Where deployment is flexible, relevant school settings should check a wide group of staff.  For example:
· In Infant and Primary schools, while an LSA or MDA might usually work in the Year 2 class or in the Junior Playground, they could be deployed to a reception class or playground where nursery/reception children play at any time and so all LSA’s and MDAs should be checked.  

· A year 1 or 2 teacher who regularly supervises groups of children which include nursery/children, at break-time, will need to be checked.

Schools may wish to speak to HR for further guidance if they are unclear about whether an individual needs to be checked.
3. Individuals who are not covered
The following individuals /activities fall outside of the Regulations as they/the role does not involve the provision of childcare as defined by the Regulations.  Schools should not ask individuals who are not in roles/settings covered by the Regulations to complete a declaration as they are not entitled to receive this sensitive personal information.

· Ancillary roles such as caretaking, cleaning,  catering, drivers, escorts and office staff
· Teachers, LSAs, MDAs etc who do not work in nursery/reception classes and who do not provide any supervision during or outside the school day for nursery/reception children and who do not provide any childcare for under 8s outside the school day (see Section 2. above for those occasionally undertaking these activities).
For example, Year 3,4,5,6 teachers who never work in the “Infant” part of a Primary School and who never work in the school’s breakfast or homework club should not be checked.  
In addition, the following roles are specifically excluded from the legislation and staff should not be checked:
· Staff involved in health care provision such as school nurses

· Local Authority staff such as speech and language therapists and educational psychologists
Where schools wish to move employees from a role which is not covered by the Regulations to a role which is, they should carry out a check before doing so.

We are aware that Ofsted have previously regarded some of these staff (eg a Year 6 teacher, caretakers and catering staff) as covered and have issued Waivers in respect of these individuals.  We conclude that this was due to the confusion over the interpretation of the Regulations and such cases should not arise in future.
4. Volunteers and Governors

Contrary to previous advice from the DfE, the new Statutory Guidance is clear that volunteers are covered by the legislation where they work on a regular basis in relevant settings and roles, whether or not they are supervised.  All references to employees/workers in this guidance therefore includes volunteers.
The new DfE Guidance confirms that Governors are not covered by the Regulations unless they also work regularly as volunteers/paid employees or are directly involved in the day to day management of relevant provision.  As it is not generally a Governor’s role to be involved in day to day management, we do not anticipate Governors being routinely checked under this criteria.
5. Who should carry out the checks
Schools are responsible for carrying out checks on staff covered by the Regulations whom they directly employ/engage as volunteers or on a self-employed basis.
Where schools engage relevant staff in relevant roles via other agencies/third parties etc, the school must ensure that the relevant organisation has undertaken the checks.  

Relevant Local Authority Staff ( e.g. peripatetic music teachers or special needs teachers) will be checked by the LA and as with other checks, presentation of an Essex LA ID badge should be taken as evidence that relevant checks have been carried out.

6. Method of checking 
Employers are not legally obliged to use a disclosure form but they must put in place some system to seek to obtain the required disclosures from the relevant employees.  
We have provided a new version of the Disqualification Declaration Form for shortlisted candidates in the Pre-Employment checks procedure which employers may choose to use to obtain this information.

The statutory guidance makes no reference to updating checks for individuals who are working/volunteering in a role covered by the Regulations.  It does state that in order to make staff aware of the Regulations and their duty to provide such information schools may place an additional section in their Safeguarding Policy (or another policy).

We intend to include an additional clause in the standard written particulars of employment to cover the Regulations and the continuing duty on employee’s to update the school if their circumstances change or if they become aware of new information in relation to a household member.  

The declaration form includes a declaration to notify the school if anything affects an individual’s suitability (including any cautions, warnings, convictions, orders or other determinations made in respect of the individual or a member of their household) that would render the individual disqualified from working with children. 

7. Record Keeping

Schools must ensure that they only ask for relevant information (see Section 8) and handle all data provided by individuals (both in relation to themselves and any of their household members) in accordance with the Data Protection Act (DPA).  
Schools must keep a record, for relevant staff who work in relevant settings, of the checks that have been made, when they were made and who carried them out.  We suggest that this information is recorded on the Single Central Record, but may be in a separate record.  In any case, Ofsted will check this information is recorded as part of their inspection process.  
Declaration forms must only be kept for as long as is necessary to confirm the employment position (See Section 10), after which they must be destroyed.  Any inaccurate or irrelevant information supplied by an individual as part of the checking process must also be destroyed.  It is not permitted under the DPA to retain records of criminal records of employees or about household members of employees without their consent.  
Where a risk assessment form has been completed it may be held securely on the individual’s confidential personnel file (see 10 and Appendix A).
8. Criteria for disqualification
A list of all the relevant offences and orders that lead to disqualification under the Regulations is set out in the DfE Guidance  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/407788/disqual_stat-guidance_Feb_15.pdf  
These can also be found in Schedules 2 and 3 of the Regulations and in a list published by Ofsted (see link below at section 5.1a from page 14 onwards: (https://www.gov.uk/government/publications/compliance-investigation-and-enforcement-handbook-childcare).)
Individuals who work/are engaged by schools in roles covered by the Regulations are required to declare spent and unspent convictions/cautions, other than those offences which are protected.  Protected offences are offences which have been filtered from the individual’s criminal record and will not therefore appear on a DBS certificate. Guidance provided by the DBS will help schools understand the old and minor cautions and convictions that do not need to be disclosed. https://www.gov.uk/government/collections/dbs-filtering-guidance
In reality, most offences which would lead to disqualification are unlikely to be protected as they will never be filtered.  A list of offences which will never be filtered is also provided by the DBS https://www.gov.uk/government/publications/dbs-list-of-offences-that-will-never-be-filtered-from-a-criminal-record-check
If in any doubt please seek HR Advice.

There is also guidance on these issues in our Pre-Employment Checks Procedure.

Dealing with allegations of relevant offences
Under the Regulations, an individual is disqualified at the point that they are convicted of, or cautioned* for, a criminal offence of a specified type or category, or where they meet other disqualification criteria set out in the Regulations.  
*any caution received prior to 6 April 2007 is exempt from these requirements.

Where a person is accused of, arrested for, or charged with, a relevant offence but has not been cautioned or convicted, they are not disqualified.  However, schools will need to carry out a risk assessment and the employee must keep the employer up to date with developments (see Section 10 and Risk Assessment Form at Appendix A) 

9. Disqualification by association

Individuals are only required to make a declaration to the best of their knowledge of any person living or working in the same household.  Individuals cannot be required to ask any person living or working in the same household if they are disqualified.  There is also no requirement on schools to verify any of the information declared about a prospective employee’s householders and householders are under no obligation to disclose any information to the employee or the school.

Known offences that must be declared for persons living or working in the same household as the employee/shortlisted candidate

A school can only ask an employee to disclose known unspent cautions or convictions of a person who lives or works in their household.  Under the Rehabilitation of Offenders Act 1974 (ROA) certain criminal cautions and convictions, including those resulting in prison sentences of 30 months or less, have a specified rehabilitation period. 

Guidance on the rehabilitation of offenders is available from: (https://www.gov.uk/government/publications/new-guidance-on-the-rehabilitation-of-offenders-act-1974). 
Schools must be certain that the information provided is relevant to their enquiries and where information is provided in error, or is not relevant, it should be disregarded and destroyed
If in doubt, please seek advice from HR.

10. Dealing with positive declarations
Where a school receives a positive declaration and is satisfied that the individual is disqualified under the Regulations, they must inform the individual and Ofsted (using disqualification@ofsted.gov.uk).
A disqualified person may apply for a waiver from Ofsted https://www.gov.uk/government/publications/applying-to-waive-disqualification-early-years-and-childcare-providers
Employees

A disqualified person is not permitted to work in relevant provision/roles (as set out in Section 1 and 2) and must cease any such work immediately.  An employee may be redeployed to a role which is not in the relevant provision.  The school must be confident that the role into which they are redeployed will not fall within the scope of the Regulations.  The redeployment may be temporary while the employee applies for a waiver or may be permanent, in which case a waiver application will not be necessary. Where such redeployment is not possible the employee should be granted leave of absence (paid in the case of employees) or where not agreed, suspended, pending receipt of a waiver.
Applicants

In the case of an applicant who is disqualified, the school will need to consider whether they:

i. will allow the employee to apply for a waiver prior to any offer of employment; or

ii. can offer a position which is not covered by the Regulations (although there is no obligation to do so); or,

iii. will not proceed with the application.

(See pre-employment checks procedure for further information).
Volunteers

It is unclear at this stage whether Ofsted will consider a waiver application in relation to a volunteer and therefore schools will need to consider restricting/amending the duties of a volunteer if it appears they are disqualified under the Regulations.

In all cases of a positive declaration (except at the pre-employment stage), a risk assessment should be carried out and form is provided for this purpose at Appendix A.  Schools may adapt this as appropriate to their circumstances. 

Summary of process when considering whether to carry out a check:
Step 1 – is the school setting covered?

Step 2 – is the role covered by the regulations?

Step 3 – if setting and post covered - ask individual/candidate to complete a Disqualification 

Declaration Form

Step 4 – assess any declaration made

Step 5 – consider appropriate action (risk assessment - apply for a waiver/redeploy/
withdraw offer (pre-employment stage only) or consider whether steps should be taken to legitimately terminate employment.
Step 6 – confirm outcome to individual/applicant and record appropriately (ensuring any
 information no longer required is destroyed).
Appendix A

STRICTLY CONFIDENTIAL

	Childcare Disqualification – Risk Assessment

To be completed for individuals who make a declaration under the Childcare Disqualification Regulations 2009.

Where an individual is disqualified, their deployment must be restricted either permanently or pending the granting of a Waiver from OFSTED. 

	School


	
	Name
	

	Post


	
	Date
	

	Context

	The above named individual completed a Childcare Disqualification Declaration form on 

_________(Date).

A Disqualified person may not be involved in:

· Providing childcare (which includes education and supervision) to Reception and Nursery children during, before or after school, or be

· Providing before or after school childcare for children under the age of 8, or be
· Directly concerned in the management of these activities

	
	Tick relevant box 

	The individual is not disqualified at this stage as the declaration relates to a charge/allegation, but would be disqualified should a caution or conviction occur.
	

	OR The individual  is disqualified by virtue of:
	

	1.Their own position
	

	2. By association (because of someone who lives/works in their household)
	

	The individual’s post involves

	Regularly
	Occasionally
	Never*

	Supervising, or providing education to Reception and Nursery children before, during or after the school day
	
	
	

	Providing before or after school childcare for children under the age of 8.
	
	
	

	Involvement in the management of these activities


	
	
	

	*If the individual’s role never involves working in any of the relevant activities above, they are not Disqualified.  However, their position should be monitored and the measures set out below will apply.  If the employee’s role changes this risk assessment must be updated accordingly.

	Risk Assessment

	
	Tick relevant box

	The measures outlined below are temporary pending an outcome to the current police investigation/criminal process. 

If the individual is subsequently disqualified, a revised risk assessment will be carried out.
	

	The measures outlined below are temporary pending receipt of a Waiver from Ofsted.  The employee applied for a Waiver on ___________(date).

If a Waiver is not granted the risk assessment will be reviewed and where possible measures will be put in place permanently.  Where this is not possible, consideration will need to be given to whether the employment can continue.
	

	The measures outlined below can be applied on a permanent basis (while the individual remains in post) and the individual is not required to apply for a Waiver.
	

	The individual does not wish to apply for a Waiver and the measures below cannot be guaranteed on a permanent basis.  Consideration will need to be given to whether the employment can continue.
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	Measures (1) – all cases

	
	Tick relevant box

	The individual’s deployment is restricted, such that they will not, at any time: 

· Work in reception or nursery classrooms

· Teach or provide any other support for reception or nursery pupils

· Supervise nursery or reception children before, during or after the school day eg playground duty, after school club

· Have involvement in before or after school childcare (breakfast/homework clubs) for any child under the age of 8.

· Have involvement in the management of any of the above activities
	

	It is not possible to restrict the individual’s activities as set out above and the individual is therefore on leave of absence/suspended pending receipt of a Waiver.  If a Waiver is not granted, consideration will need to be given to whether the employment can continue.
	

	Measures (2) – where disqualification is “by association”

	The following restrictions are placed upon the individual for the duration of their employment.

These measures apply even if the individual is granted a Waiver from OFSTED.

	
	Tick relevant box

	The Disqualified person is not permitted to enter the school premises without the express permission of, and subject to any conditions required by, the headteacher.
	

	The individual is not permitted to take any documentation or other material related to pupils to their home address 
	

	The individual is not permitted to discuss any matters related to pupils at the school with the disqualified person.
	

	The individual must ensure that their IT links to school are secure: i.e. members of their household must not be allowed access to any school equipment, passwords must not be divulged etc.
	

	Insert other relevant measures below:
	

	
	

	
	

	School Signature:

	Signed:


	
	Print Name:
	

	Designation:
	
	Date:
	

	Individual Signature:

	I agree to comply with the measures set out in this document and to bring to the attention of the headteacher any changes in circumstances which are relevant to this risk assessment.

	Signed:


	
	Print Name:
	

	Position:
	
	Date:
	


	Outcome of Waiver Application

	Granted / Rejected
	Date
	

	Notes:




